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Outline 

•  What are supply chains?; 
•  Hazards from supply chains; 
•  How the Australian harmonised Work Health 

and Safety Acts address supply chains; 
•  Strategic inspection and enforcement.  



Supply Chain  ▬ an interconnected series of  contracts 
organised for supplying goods or services to organisations 

at the apex of contractual chains  
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Found in many industries 
•  Road transport 
Ø  long haul freight 
Ø  cash-in-transit 
•  Manufacturing 
Ø   textile, clothing and leather goods 
Ø   food processing 
•  Construction 
•  Agriculture  
•  Off-shore oil 
•  Nursing and homecare 
•  Rail transport 
•  Maritime transport  
•  Cleaning 
•  Waste disposal 
•  etc 



Eg: Textile Clothing and Footwear 



Eg:       Long haul transport 
Effective Business controller 
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Example of ‘fissured’ work arrangements 
•  David Weil (2014: 9): 
o Businesses shed direct employees and instead source their 

labour needs through a ‘complicated network of smaller 
business units’ (eg franchising, supply chains, subcontacting). 

o Wage setting and supervision shift from core businesses to 
these smaller business units, each operating under the 
rigorous standards of lead businesses but facing fierce 
competitive pressures. 

o Work arrangements become more precarious, with risk shifted 
onto smaller employers and individual workers, who are often 
cast in the role of independent businesses in their own right. 

Ø  This has increased the profitability of these ‘lead’ businesses, 
at the expense of those who (ultimately) work for them. 



Supply Chains and work health and safety 
→ Greater job insecurity, poorer pay, reduced access to training, less control 

over working time, and inadequate participation in WHS result in increased 
incidence of cardiovascular disease, burnout, depression, and poorer safety 
outcomes (Quinlan & Bohle 2008). 

•  Eg: Road transport: (Quinlan 2011, 5-6): client demands for tight time 
schedules, long hours, poor queuing practices and low returns/pay: 

Ø  result in unsafe and unhealthy work practices such as excessive hours of 
work, increased use of kilometre or trip-based payment systems, speeding, 
drug use (to combat fatigue) and cuts to maintenance. 

•  Eg: TCF: Cost, quality and time pressure from major retailers/fashion-
houses 

Ø  result in outworkers experiencing low pay, long hours and pressure from 
‘middlemen’ (including harassment).  

o  Compared to a similar group of factory-based workers, outworkers reported 
three times as many work-related injuries and were also subjected to more 
threats and abuse (from middlemen). 



 

•  Quinlan et al: pressure, disorganisation and regulatory failure 
(PDR) model: 

o  The competitive pressures that induce firms to supply chains also 
encourage corner cutting on health and safety (eg underbidding on 
contracts, inadequately maintained equipment, reductions in staff 
levels, reduced training or supervision), faster production, longer work 
hours etc – and intensify the lower in the chain the worker is located; 

o  Work arrangements often lead to fractured, complex and disorganised 
work processes, weaker chains of responsibility and ‘buck-passing’, 
inadequate specific job and health and safety knowledge among 
workers moving from job to job, less control over working time, lack of 
worker voice etc 

o  Work is commonly relocated to small or medium sized firms. 
o  Work health and safety regulation has been slow to adjust to these 

changing work patterns.  
→ Arguably the harmonised Australian Work Health and Safety Acts 
are well placed to address these issues. 

Why do supply chains lead to poor WHS outcomes 
for workers at the bottom of the chains?  



•  2008-2012: harmonisation of the Australian work health and safety 
statutes. 

•  National OHS Review panel examined each OHS statute to identify 
areas of best practice, common practice and inconsistency.  

o  Was required to take into account the changing nature of work and 
employment arrangements. 

•  Key features of the WHS Acts substantially complement the 
provisions in industrial awards, collective agreements, TCF state 
mandatory codes and voluntary codes, and require retailers, 
transport operators/fashion houses, and contractors/makers  

Ø  to identify who is doing the work, and  
Ø  to consult, co-operate and co-ordinate their WHS activities to 

ensure, as far as is reasonably practicable, the health and safety of 
outworkers and drivers. 

The WHS Acts and Supply Chains 



Work Health and Safety Acts: s19(1): 
  A person conducting a business or undertaking must ensure, so far as is 

reasonably practicable, the health and safety of: 
(a) workers engaged, or caused to be engaged by the person; and 
(b) workers whose activities in carrying out work are influenced or directed by 

the person, 
while the workers are at work in the business or undertaking. 
S 19(2): 
    A person conducting a business or undertaking must ensure, so far as is 

reasonably practicable, that the health and safety of other persons is not put 
at risk from work carried out as part of the conduct of the business or 
undertaking. 

Ø  ‘Worker’: person who carries out ‘work in any capacity for a PCBU (s7).   
→ each retailer, fashion house/transport operator, contractor etc (all PCBUs) 
owe the duty to all workers below them in the chain even though other PCBUs 
owe the duty (ss 15 and 16); this requires each PCBU to know of the existence 
and location of each worker in the chain, and to ensure their health and safety. 



 

2. Each officer owes a positive and proactive duty to 
‘exercise due diligence to ensure that’ the PCBU ‘complies 
with’ a duty or obligation that the PCBU owes under the Act 
(s 27). 
 
‘Officer’ includes  a director or secretary of the corporation; or  
a person who makes, or participates in making, decisions 
that affect the whole, or a substantial part, of the business of 
the  corporation (ie CEOs, MDs, CFOs) (s 4, referring to s 9 
of the Corporations Act 2001 (Cth)) 

→  A far-reaching duty, requiring each officer to have 
extensive knowledge of the supply chain and the WHS risks 
faced by all workers in the supply chain; and can be in 
breach even if PCBU is not in breach of its duty. 



3. S 46: ‘if more than one person has the same duty concurrently 
under this Act, each person with the duty must, so far as is 
reasonably practicable, consult, co-operate and co-ordinate 
activities with all other persons who have a duty in relation to the 
same matter.’  
Ø  seeks to prevent WHS issues arising from fractured work 

arrangements or from a lack of co-ordination between duty 
holders in the supply chain. 

Ø  The Code of Practice: Work Health and Safety Consultation, 
Cooperation and Coordination ensures that PCBUs in supply 
chains cannot assume that other PCBUs will take care of a 
WHS matter, and requires each PCBU to find out who else is 
carrying out work, and to work together with other PCBUs in a 
co-operative and coordinated way to eliminate or minimise 
risks so far as is reasonably practicable. 



4. S 47: a PCBU must, so far as is reasonably practicable, consult 
with workers (or their health and safety representative (HSR)) who 
carry out work for the business or undertaking who are, or are likely 
to be, directly affected by a WHS matter’ 
→ each PCBU must consult all the workers below them in the supply 
chain to the extent that consultation can be suitably accomplished in 
the circumstances, and must consult, co-operate and co-ordinate 
with other PCBUs in doing so (s 46) 
5. Part 5: all workers (including outworkers) can refuse dangerous 
work (s 84); can be part of a work group electing a HSR; and their 
elected HSRs have extensive powers to monitor PCBU compliance 
with ss 19, 27, 46 and 47, to issue PINS if they have the reasonable 
belief that a PCBU is not complying with those provisions, and to 
direct that dangerous work cease (s 85). 
6. Part 6: Union entry provisions enable WHS permit holders to 
investigate suspected contraventions of the WHS Act.  



•  The combined effect of these six sets of provisions is that: 
•  Each PCBU in the chain owes a duty to each worker below it in the chain; 
•  Officers have a proactive duty to exercise due diligence to ensure 

compliance by their PCBU; 
•  Each PCBUs must consult its workers in the supply chain over WHS 

issues; 
•  PCBUs and their officers must work together to ensure that their duties are 

discharged in a coordinated manner; 
•  HSRs can enforce the duties using PINs and directions to cease work; 
•  Trade union officers can inspect suspected contraventions of duties; 
Ø  Officers and PCBUs cannot plead ignorance of the existence of workers in 

the supply chain because they owe duties to them, and they cannot 
provide evidence of compliance with their section 27 and 19, 46 and 47 
duties if they are ignorant of the identity of other PCBUs and all workers.  

 
→ These provisions can effectively be used by regulators to uncover the 
hidden workforces in TCF and RT supply chains for the purposes of ensuring 
the health and safety of workers in the chain.  

s 



WHS regulators’ enforcement powers 
•  Informal – education, advice, persuasion, oral or written directions 
•  Statutory notices – improvement, prohibition, infringement, to obtain information/

documents 
•  Enforceable undertakings – offered to regulator by a person who is alleged to 

have breached a WHS obligation - undertake to take specified steps to rectify the 
alleged breach; improve the WHS performance or take action that will be beneficial 
to WHS. Breach of undertaking enforceable. 

•  Prosecution – maximum fines $500,000; $1,5000 (serious risk) and $3 
million (reckless); 

                              –  court-ordered non-pecuniary sanctions (publicity; 
enforceable undertaking; WHS Project; rectification; 
injunction; training). 

•  ALSO?: Common law ‘Proactive Compliance Deeds’ – fewer statutory 
constraints, and more ‘co-operative’ than EUs; set out a range of commitments to 
rectify past contraventions, encourage future compliance; shift some of the 
monitoring and enforcement burden to powerful corporate entities in their capacity 
as lead franchisors, parent companies of corporate groups, principal contractors or 
recruitment agents. 

 



Strategic enforcement 
•  David Weil’s notion of ‘strategic enforcement’ has been designed 

specifically for enforcing employment standards in the United States, in 
the context of ‘fissurisation’: eg franchising, subcontracting, and supply 
chain arrangements.  

•  Traditional enforcement focuses on changing behaviour of the 
employer towards their directly employed employees (ie it seeks direct 
effects on the immediate employer); whereas: 

Ø  ‘Fissurisation’ requires enforcement policies to act on higher levels of 
industry structures to change behaviour at lower levels. 

ü  Ie ‘strategic enforcement’ seeks to: 
o  address the underlying factors that lead to non-compliance, and  
o  change the behaviour of (lead) firms at the market level rather than on 

a case-by-case basis (Weil 2010: 75). 



Four Criteria for Evaluating Strategic Enforcement 
1. Prioritisation  (Weil 2010: 75). 
•  This is a form of risk analysis, but finely calibrated. 
•  Labour inspectorates should target their scarce enforcement 

resources to sectors with high levels of violations and 
(i)  large concentrations of vulnerable workers (low paid, fissured 

arrangements, very competitive conditions in local market etc);  
(ii) who are less likely to be in a position to make complaints;  
(iii) where regulatory intervention is likely to be successful in 

changing compliance behaviour within these sectors in a 
lasting and systemic way (ie (i) efficacy (ii) beyond a single workplace). 

•  To do this, inspectorates need a ‘map’ of how the industry, and 
the work arrangements within the industry, operate, and how 
that affects employer behaviour. 



2. Importance of deterrence (Weil 2010: 81). 
•  Weil argues that the regulator should factor deterrence effects into 

all regulatory activities (where deterrence is effected by the 
perceived probability of investigation and size of penalty): 
deterrence is front and centre of the enforcement strategy 
(rather than in the background, as it is in responsive enforcement), 
particularly where work arrangements are fragmented (or 
‘fissured’) to numerous small businesses.  

•  Strategic enforcement also focuses on the symbolic and 
expressive value of sanctions and ‘general deterrence’ – the 
capacity of sanctions to influence firms not directly targeted.  

•  Weil emphasises the importance of ensuring that enforcement has 
‘ripple effects’ on (i) other organisations controlled by the lead firm, 
or on (ii) external organisations within the same (a) industry 
(industry deterrence) or (b) geographic area (geographic 
deterrence). 



3. Aim for sustainable and ongoing 
compliance 

•  Weil argues that enforcement should be aimed preventing 
recidivism, and at achieving sustainable and ongoing 
compliance – enforcement should be aimed at 
institutionalising positive compliance behaviours and 
approaches.  

•  Aim for sustainable and ongoing compliance across the 
industry, not just with immediate firms.  

•  Good instruments for achieving this would include high fines, 
non-pecuniary court orders,  enforceable undertakings and 
proactive compliance deeds. 

•  See Howe, Hardy & Cooney 2014: 67-8. 



4. Systemic effects 
•  Weil (2010: 16-17) argues enforcement must be based on an 

understanding of ‘systemic effects’ so that it can address the 
underlying drivers of compliance.  

•  Increasingly complex workplace settings require inspectorates to 
consider how to achieve geographic, industry and/or product-
market effects.  

o  Employer practices in the workplace are an outgrowth of broader 
organisational policies and practices, often driven (implicitly or explicitly) by 
competitive strategies or forces. Bringing an understanding of the impact of 
these larger factors into the regulatory scheme potentially allows 
enforcement to have systemic rather than local effects. 

o  In other words, enforcement must address the root causes of non-
compliance, and must aim at altering the larger, system-wide 
incentives for compliance. 

Ø  Eg: Seek to influence behaviour of firms at the top of fissured industries. 



Weil (2010: 77-94) proposes a series of 
strategies for enforcement, including: 
 
 

1. Focus at the top of industry structures 
(cf traditional enforcement which tends to focus at workplace level) 
(a) Map how industries operate and how that results in employer behaviour (see 
examples in Weil 2010: Chs III-V) 
→  using PCBUs’ primary duty, officers’ duty and s 46 duty to co-ordinate etc, focus 
WHS enforcement strategy on the companies (and their officers) that affect  
(i)  how markets operate and  
(ii)  many of the incentives that affect compliance. 
(b) Put in place co-ordinated investigation procedures focusing mainly on related 

business entities (PCBUs and officers) at the top rather than just on individual 
workplaces  

 (c) Use regulatory tools (advice/persuasion, improvement notices, undertakings, 
prosecution) to craft comprehensive agreements that, for eg, get the 
commitment of the Brands at the top to cascade information down/up through 
the arrangements, implement systematic WHSM throughout the chain, conduct 
audits, train all workers etc. 



2. Enhance deterrence (‘ripple’ cf ‘local’) 
affects at industry and geographic levels  

•  Choose investigations etc based on their likely ‘ripple effects’: depends on 
the characteristics of the industry, and the relations between employers in 
industry markets and between workers in labour market; 

•  Investigations and ‘penalty policy’ (prosecution, infringement notices, 
EUs?)  as a central element of deterrence: make sure cost of non-
compliance exceeds benefits (aim is to induce compliance before an investigation 
has to take place); 

•  Target prosecutions carefully –focus on egregious breaches, lead firms 
(especially if high profile), multiple parties, ‘lowest road’ players (Weil 2010: 
82); 

•  Enhance deterrence through information disclosure and transparency – 
make inspections/investigations in a geographical area more transparent eg 
data on closed inspections/investigations (press releases, industry associations, 
social media, internet etc) (s 236 Adverse Publicity Orders; publicise EUs). 

→  aim to ‘spread the word’ through employer and worker networks and 
community organisations. 



 
3. Transform complaint investigations 
from reactive to strategic resources 

•  Better integrate reactive and proactive activity. 
•  Respond strategically to complaints. More than triaging complaints 

– involves ‘nesting incoming complaints within the larger universe of 
workplace problems faced by the agency’ (Weil 2010: 84). Use 
information about (i) where complaints come from – and don’t come from; 
and (ii) level of compliance in each sector to set overall priorities. 

→ Focus on high non-compliance sectors especially where low rate of complaints. 
•  Develop special complaint handling procedures for targeted industries to 

help inspectorate use incoming complaints as a vital source of information 
about patterns of compliance and industry structure (‘Fissured Industry 
Worksheet’), as a key part of system-wide enforcement activities, and to 
enhance the deterrence effects of complaint investigations. (Weil 2010: 85). 

•   Build relationships with unions and other non-state actors looking 
after workers’ interests (share information; consult; enrol). 

•  Protections against victimisation (Part 6, Work Health and Safety Act 2011) 



4: Enhance the sustainability of initiatives 
through monitoring and related procedures 

•  Create new monitoring arrangements, drawing on private 
monitoring – including providing information about non-compliance 
(and best practice by others) to lead firms. 

•  Develop tools (eg more comprehensive settlement agreements)  to 
improve system-wide compliance, and to create and reinforce 
incentives for proactive compliance. 

ü  Enforceable undertakings – train all PCBUs in supply chain; random audits of 
contractors in supply chain; hotline for worker complaints and undertake to 
investigate and resolve them and report result to WHS regulator etc;  

ü   Proactive Compliance Deeds – contractors: undertake to implement 
systems and processes to assist its subcontractors comply; to ensure that its 
subcontractors comply; and to work directly with its subcontractors to resolve 
complaints; to audit sub-contractors 

ü  S 237 Orders for Restoration; s 238 WHS Project Orders; s 239 
Court-ordered WHS Undertaking; s 241 Training Orders. 
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